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INVESTMENT COMPANIES AND RECENT JUDGMENTS ON THE MUNICIPAL LICENSE.

THE MUNICIPAL

LICENSE

The Municipal License is an annual
T local tax that levies business carried

out by a taxpayer which is computed
based upon the taxpayer’s equity and where
the tax rate is determined individually by
each municipality. This tax rate must range
between a minimum rate of 0.25% and a
maximum rate of 0.5%, where the Municipal
License is capped at 8,000 Monthly Tax
Units (approximately US$ 660,000).

At present, there is a strong debate
between the higher courts and the Comp-
troller General of the Republic concerning
whether the Municipal License is applicable
to passive investment companies (i.e.
whose business purpose is the acquisition of
financial assets).

THE
COMPTROLLER

“regardless of the
company’s legal struc-
ture, does not consti-
tute an activity subject
to Municipal License”

On the one hand, the Comptroller General
has concluded, through Decisions N°
205530/2011 of June 23rd and N° 27677/
2010, that passive investment companies
whose business activity consists of the
acquisition of every type of financial asset,
regardless of the company’s legal structure,
does not constitute an activity subject to
Municipal License, since it neither

CHILEAN TAX

AUTHORITY
(“S””)

THE SUPREME COURT

Even though the most recent
judgments of the Supreme Court
are negative towards passive
investment companies, it is
important to underline the fact
that decisions made by the Comp-
troller General are binding and
mandatory for the municipalities.
In addition, it is necessary to
point out that Decision
N°27.677/2010, which contains
the Comptroller General’s benefi-
cial criteria, is currently under
revision, since the Chilean
Association of Municipalities filed
for a administrative reconsidera-
tion. Therefore, this issue will
only settled once the Comptroller
General makes a final decision on
this matter.

involves the production of assets nor the
rendering of any services.

The higher courts of law, on the other hand,
have recently argued that only non-profit
companies are expressly exempt from
Municipal License. In this regard, on May
10th of the present year, the Supreme Court
stated, through case N°2106-2011, that
business purposes that consist of savings in
different financial instruments, are defini-
tely a “profit activity” levied with Munici-
pal License, position that directly opposes
the Comptroller General’s above criteria.




THE CHILEAN TAX AUTHORITY AMENDS ITS CRITERIA

regarding agents acting on their account and Monthly Pre-Payments.

The Chilean tax authority (“SIl”’) has
T modified its criteria regarding the tax

treatment applicable to agents acting
on their own account, as the reimburse-
ment of expenses are now levied with
Monthly Pre-Payments or PPM; i.e. a
mandatory monthly pre-payment that
companies input against the Corporate Tax
that must be filed annually during the
month of April.

The SII’s prior criteria established (e.g.
Ruling N°3441/1980) that any reimburse-
ment of expenses collected by the agent,
did not constitute a gross revenue under
Article 29 of the Chilean Income Tax Law, as
these funds were made available to the
agent solely for the purpose of financing
expenses incurred during his mandate.
Hence, the reimbursement of expenses
incurred on behalf of the client were not
subject to PPM.

Notwithstanding the above, the Sl recently
modified the above criteria through Ruling
N°338/2011, which states that sums paid to
agents acting on their own account, will
form part of the agent’s own equity, as long
as accounts were not settled between the
agent and the principal.

In other words, if the account settlement is
not performed within the respective
commercial year, payments collected by
the agent derived from business concluded
on behalf of his mandate, shall be deemed
as revenues that will form part of the
agent’s net taxable income, in which case
the agent will be compelled to carry out
Monthly Pre-Payments in accordance with
the Chilean Income Tax Law.

“The agent may only
transfer these revenues
over to the principal,
once accounts are sett-
led between both par-
ties, in which case the
principal will retroacti-

vely replace the agent in
all of the rights and obli-
gations derived from the
mandate.”

RODRIGO BENITEZ
rbenitez@bdo.cl

ALEX MEYER PANTIN
ameyer-pantin@bdo.cl

» Leer mas en www.bdo.cl






